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DEA S ON AND CERTI FI CATI ON GF  REPRESENTATI VE

Followng a Petition for Certification filed by the Laborers'
International Union Local 304 (LIU, a representation el ection was conduct ed
anong the agricultural enpl oyees of Kitayana Brothers Nursery (Epl oyer) on

June 13, 1979. The official Tally of Ballots showed the follow ng results:

LIU ...t 110
No thion ............. 58
Chal lenged Ballots ........ 6
Total ............... 174
Void ............... 4

The Enpl oyer tinely filed post-el ection objections which were set
for hearing. After the hearing, conducted before |Investigative Hearing
Examner (IHE) R chard Doctoroff, the | HE i ssued the attached Decision on
Sept enber 19, 1979, in which he recormended that the Enpl oyer's objections be

dismssed and that the LIU be certified as the excl usive col | ective bargai ni ng



representative of the Enployer's agricultural enployees. The Enpl oyer
tinely filed exceptions to the IHEs Decision wth a supporting brief,
and the LIUfiled a reply brief.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this matter
to a three-nenber panel.

The Board has consi dered the objections, the record, and the |HE s
Decision in light of the exceptions and briefs, and has decided to affirmthe
rulings, findings, ¥ and conclusions? of the |HE and to adopt his
recomendations. Accordingly, we hereby dismss the objections and uphol d the
el ection, and shall certify the LIU

CERITI Fl CATI ON (F REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes has been
cast for the Laborers' International Uhion Local 304, and that, pursuant to
Labor Gode Section 1156, the said | abor organization is the excl usive

representative of all agricultural

¥ Respondent excepts to the IHE s credibility resolutions. To the extent

that such resol uti ons were based upon dermeanor, we will not disturb them

unl ess the cl ear preponderance of the rel evant evi dence denonstrates that they
are incorrect. AdamDairy dba Rancho Dos Ros, 4 ALRB Nb. 24 (1978); H Paso
Natural Gas Co., 193 NLRB 333, 78 LRRM 1250 (1971); Sandard Dy Wl |

Products, 91 ~NLRB 544, 26 LRRM 1531 (1950). V¢ have revi ewed the record and
find the IHE s credibility resolutions to be supported by the record as a

whol e. However, we reject the IHE s recoomendation that the testinony of
Charles R Fahl shoul d be di sregarded because he was admtted 'y opposed to the
LIU Ve also note that the ALOincorrectly attributed the Enpl oyer's threat
tocall the Immgration Service and to fire workers to TomKitayana rat her
than to the Enpl oyer's | abor consul tants.

Z \% reject the ALOs inplication that the tire-slashing incident
was not coercive because sone enpl oyees expressed synpathy to the victim
rather than fear of simlar incidents in the future.
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enpl oyees of Kitayama Brothers Nursery in the Sate of Galifornia, for the
pur pose of collective bargai ning, as defined in Labor Code Section 1155. 2(a),
concer ni ng enpl oyees' wages, working hours, and other terns and conditions of
enpl oyrnent .

Dat ed: Decenber 5, 1979

GRALD A BROM (hai r man

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber

5 ALRB No. 70 3.



CASE SUMVARY

Kitayama Brothers Nursery/ 5 ALRB No. 70
G eenl eaf Whol esal e Hori st, Case No. 79-RGI|-S
Inc. (LIV

THE DEA S N

Followng a Petition for Certification filed by the Laborers'
International Whion (LIU, a representation el ection was conduct ed anong t he
Enpl oyer' s agricultural enpl oyees. The Enployer filed three objections to the
election. The IHE found that the Enpl oyer failed to prove that a Board agent
instructed voters on the nechanics of voting in such a way as to favor the
LIU The IHE al so found that although a supervisor's tires were slashed by
persons unknown, three nmonths before the election, the incidents were too
renmote to affect the results of the election. Finally, the |HE found that the
Enployer's ability to express its opi nions about unionization were not unduly
hanpered despite the renoval of sone leaflets it had placed wth enpl oyees'
tine cards on the eve of the election; and that the renoval of the |eaflets,
by a person or persons unknown, did not therefore tend to affect the results
of the el ection.

BOARD DEQA S ON

The Board affirnmed the rulings, findings and concl usions of the | He
and adopted his recommendati ons to dismss the objections and certify the LIU
Accordingly, the Board certified the Laborers' International Whion as the
excl usi ve col | ective bargai ning representative of the Enpl oyer's enpl oyees.

* * %

This Case Summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.

* * %
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and ADM N STRATI VE LAW

G-H GER' S DEA S ON

LABCRERS | NTERNATI ONAL LN N
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Petitioner. /

Robert J. Stunpf, Bronson, Bronson & MK nnon, San Franci sco, CA

for Enpl oyer.
W Dani el Boone, Van Bourg, Alen, \V&inberg & Roger, San Franci sco,

CA For Petitioner.
STATEMENT CF THE CASE

R CHARS K DOCTCRCFF, Admnistrative Law Gficer: This case was
heard by ne on July 24, 1979 in Hayward, California.

A petition for certification was filed by the Laborers' International,
Local 304, AFL-AQOon June 6, 1979. O June 13, 1979 an el ecti on was ducted
anong the agricul tural enpl oyees of the enpl oyer "by the Agricul tural Labor
Rel ations Board. 178 of 182 eligible enpl oyees voted in the el ection. The
tally of the ballots showed these results: Laborers' International, Local 34,
AFL-A G -110 votes; No Lhion--58 votes; Void Ballots--4; Challenged Bal |l ot s--
6.

Subsequent to the election, tinely objections were filed by the
enpl oyer. Pursuant to 8 Gal. Admn. CGode Section 20365(g) the Executive
Secretary ordered on June 25, 1979 that an

Y A petition was filed with the NLRB on one of the |ast days of April or the
first days of May, 1979 but was rejected for Jurisdictional reasons.



Investigative Hearing be held, limted to the foll ow ng, issues;

1. Wiether an ALRB agent instructed voters in a confusing nanner and
in a manner favorable to the Uhion, and whet her such conduct affected the
results of the election or substantially inpaired the integrity of the
el ecti on process;

2. Wiether the Lhion or its agents coomtted acts of viol ence
during the canpaign, and if so, whether that caused the el ection to be
conducted in an at nosphere of fear which prevented a free choice by the
vot ers;

3. Wiether the Uhion or its agents interferred wth the Enpl oyer's
right to canpai gn by renoving Enployer's leaflets fromthe tine cl ocks of
enpl oyees, and if so, whether said action affected the cute cine of the
el ecti on.

Al parties were represented, at the hearing and given a ful
opportunity to participate in the proceedings. Pursuant to 8 Cal. Admn. Code
Section 2037 e) the case was submtted after oral argunent wthout briefs.
Uoon the entire record, including ny observation of the deneanor of w tnesses
and after consideration of the arguments nade by the parties, | nake the
followng findings fact and concl usi ons of |aw

. No BOARS AGENT M SCONDUCT

Enpl oyer contends that two incidents of alleged confusing and bi ased
Instructions by Board Agent Myriam Chaunont to voters Justify overturning the
elction. M. Chaunont was the Board agent assigned in this election to
distribute the ballots to individual voters and to explain to themthe proper

nethod for marking the ballot to indicate their choice.
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A CGHIXK FAH'S GC HUS QN

Chuck Fahl, a maintai nence worker, testified that when he was given his
ballot to vote in the el ection by Ms. Chaunont, she told him "to mark both
boxes or the ballet." Fahl further testified that he asked Ms. Chaunont,
“What kind of instruction was that and did she want ne to nullify ny vote?"
and she failed to respond. Fahl nade no further effort to resol ve his
confusion wth M. Chaunont and proceeded to vote in the el ection--narking
only one box on the ballot. Fahl registered no conplaint wth other Board
agents or el ection observers who were al so present, but he did report the
incident to his enpl oyer, TomK tayana after the el ecti on was conpl et ed.

A though there were four void ballots in the election--three nmarked tw ce and
one not narked at all, the Enpl oyer presented no other w tnesses concerning
this natter

M/riam Chaunont testified in behal f of the Petitioner at the
hearing. M. Chaunont is a Feld Examner |l and has worked for the Board
since it commrenced operation in 1975, excluding the period in 1976 when
t he Board ceased functioni ng.

According to Ms. Chaunont's testinony, as she handed the ballots
individually to each of the 178 prospective voters, after each was decl ared
eligible by other Board agents, she would routinely explain, "This is an
official ballot. You vote by nmaking a snall cross on either one of the two
snal | squares, whatever you preference is. " If a voter questioned this
instruction and asked howto vote for the Uhion specifically, M. Chaunont
testified that she said, "You mark a cross in the square under the union, the
sane way you nmark a cross under the no if you want to vote no." If the
enpl oyee indicated to Ms. Chaunont that he or she want to vote "no union", she

testified



that she woul d begin by first explaining howto mark the side of the ball ot
but she woul d al so i nclude howto vote for the Uhion in her explanation. M.
Chaunont indi cated that in each i nstance where the voter explai ned he or she
wanted to vote a certain way, she woul d give both expl anati ons together to
avoi d any appearance of bias. A the sanme tine she woul d point back and
forth, fromone side of the ballot to the other, to suppl enent her verbal

expl anation, never pointing to only one side. She also testified that in each
I nst ance where an enpl oyee asked instruction howto vote a certain way, she
woul d advise them "Don't tell ne the way you want to vote."

M. Chaunont testified that she recall ed there was sone confusi on when
she handed a ballot to Chuck Fahl. According; to M. Chaunont, after she
explained to M. Fahl that he should "vote by making a cross on the snal |
square under either one of the synbols, he asked, "Wiat do you nean w th each
one of the squares? You nean either one." M. Chaunont testified she replied
to Fahl by saying, "Yes, that's what | nean. Ether one of those," Ater
this conversation, Ms. Chaunont testified Fahl turned fromher and went to
vot e.

| found M. Chaunont to be a nost credible wtness. She was
concerned with fairly presenting the ballot so that the workers coul d vote
intelligently. A though the Enpl oyer contended that she was biased in
favor of the Whion and gave confusing instructions to Fahl, because he was
known t o oppose the Uhion, there was no evidence indicating that she had
any know edge of his sentinments, and this notive fails. Partner, | find
it difficult to believe that M. Fahl coul d have questioned Ms. Chaunont's
voting instructions yet he wal ked anay fromher to vote w thout resol ving

the problemw th her or wth the other Board



agents or observers who were present, M. Chaunont's testinony descri bing
her efforts to elimnate the confusion in M. Fahl's mnd appears
significantly nore probable. Fnally, M. Fahl testified that he opposed
the union. | believe that this admtted bias rather than the specul ative
bias on the part of Ms. Chaunont, whose duty was to run a fair election was
a factor in this case. Although three ballots were in fact narked tw ce,

M. Chaunont expl ained that three out of 178 ballots voided in this |snner
was not unusual in her experience. onsequently, | credit M. Chaunont's
version of this incident as opposed to that of M. Fahl.

B. LALR E A\D CASS E TAKEDA

In contrast to the testinony of Mriam Chaunont that she woul d
consciously and consistently point to both sides of the ballot whenever
she answered workers questions on howto vote, two sisters, Laurie Takeda
and Cassie Takeda testified on behal f of the Enpl oyer that they observed
M. Chaunont instruct voters only about the Uhion side of the ballot and
not the "No " side. A though both sisters testified that they observed
M. Chaunont give questionable instructions while they stood in line
together waiting to vote, their perceptions are so doubtful and their
testinony is so contradictory that neither wtness can be consi dered
credi bl e.

Focusing first en perception. Neither Laurie or Cassie Takeda was abl e
to hear any conpl ete conversation between Ms. Chaunont and any prospective
voter. A though Ms. Chaunont spoke to nany enpl oyees in Spani sh, neither
sister coul d understand Spani sh, Neither sister could identify any voter to
whomthe faulty instruction was given and none of these other alleged workers

testified at the



hear i ng,

Both of these wtnesses testified that their belief that M. Chaunont
save one sided instructions was based | argely or their visual observations of
Ms. Chaunont pointing only to the Uhion side of the ballot, but both Takedas
admtted that they could not see the face of the ballots being shown. Both
expl ained that Ms. Chaunont held the ballots cradled in her arts in such a way
that they were able to determne froma distance of 10-15 feet to the side, to
whi ch side of the ballot she pointed. | was unconvinced by their
denonstrations of this feat at the hearing, and believe that it was physically
I npossible for either to tell which side of the ball ot was bei ng poi nted to.
Furthernore, even in the unlikely event that they could tell which side of the
bal | ot was being pointed to, both Takedas admtted that they were not
continously observing Ms. Chaunont, allow ng that she pointed to the ot her
side while they were not | ooking.

Wil e Cassie Takeda testified that she heard Ms. Chaunont instruct
a voter howto vote for the Union and not for "No Uhion", her sister
Laurie, who was standing next to her the entire tine they waited in |ine,
testified she heard not hing, and was tol d nothing of what Cassie heard.

Laurie Takeda stated that 3 voters were instructed only howto vote for
the Union; Cassie said only 2. Laurie said 30 people were in line to vote
when they arrived; Cassie sawonly 8-10. GCassie correctly remenbers M.
Chaunont actual |y handing ballots to various voters; Laurie only saw her
sister recei ve one.

Had Ms. Chaunont actually tol d voters which way to vote and

vote for the Lhion as the Enpl oyer contends, | suspect that
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at least one of the 58 enpl oyees who in fact voted for "So Unhi on" woul d
have cone forward, but none did, A so ether Board agents and Enpl oyer
and Uhi on observers were wthin earshot of Ms. Chaunont and had an
unobstructed view as she distributed the ballots, yet none of these
peopl e conpl ai ned of her behavi or.

In viewof the multifold problens of perception and the clearly
contradi ctory testinony presented by the enpl oyers w tnesses Laurie and
Gssie Takeda, | credit Ms. Chaunont's testinony that she instructed
prospective voters in a fair, unbiased way.

C BURDEN GF PROCF NOT MET

Inlight of the preceding facts, | find that the Enployer failed to
neet the burden of proof in comng forward wth credi bl e evidence’s ow ng
that an ALRB agent instructed voters in a confusing manner and in a nanner
favorabl e to the Whion, and consequent|y such al | eged conduct cannot be found
inany way to affect the outcone of the election or inpair the integrity of
the election process. | recommend that this objection be dismssed. Martori
Brothers Dstributing, 4 ALRB No. 5 (1978); TW Farns. 2 ALRB No. 58 (1976);
Agman, Inc., d/b/a Soring Valley Farns. 4 ALRB No. 7 (1978); Tonooka

Brothers. 2 ALARB No. 52 (1977); Abatti Farns. Inc., 3 ALRB 83 (1977);

DArlgo Brothers of Galifornia. 3 ALRB No. 37 (1977); Bud Antle, Inc. 3 ALRB
No. 7 (1977).

[1. NONUN ON M ALLNCE-TI RE SLASH NG

There was credible testinony introduced at the hearing that on March 9
and March 27, 1979 car tires of forenan Trini dad Casarez were sl ashed at
| ocati ons away from Enpl oyer' s workpl ace. Thi s evi dence was uncont ested, but
the Enpl oyer admtted that there was no evi dence which |inked this viol ence
wth the union or its agents. A though there was evidence, that at |east 10

enpl oyees knew of the tire slashing, their reactions appeared to be supportive



and synpathetic tonard M. Casarez

I nasmuch as these events occurred 2 to 3 nonths before
the election and there was no evidence |inking the viol enos
wth the union nor was there any evi dence tendi ng to show t hat

the el ection was conducted in an at nosphere of fear which prevented a free
choi ce by the voters, | recommend that this objection be dismssed. Takara

International, Inc. , db/a Nedens Hllside FHoral, 3 ALRB No. 24 (1977)

[11.  NO I NTERFERENCE WTH BEMPLOYER S CAMPAI GN-REMOVAL CF LEAFLETS

The enpl oyer contends that the renoval of an Enpl oyer canpai gn
| eafl et, Petitioner's Exhibit 3, fromenployee tinme card slots during the
night or early corning before the el ection deprived himof his right to
propagandi ze the workers. A though it was undi sputed that nost of the
| eafl ets, which had been placed in the timeclock slots the right before the
el ection, had been renoved by norning, before the workers had an opportunity
to read them there was no evi dence presented at the hearing whi ch connected
the renoval with the Union or its agents.

Aso |l find that the content of the leaflet in question duplicates
the content of four other Enpl oyer leaflets that were received into
evi dence, and whi ch present the Enpl oyer's "No Uhion" argunents. QOaner-
Enmpl oyer TomKi tayama testified that in addition to the leaflets in
evi dence several other Enpl oyer propaganda |eafl ets were distributed to
workers in the weeks preceding the election. The Enpl oyer enlisted the
hel p of outside |abor consultants to present his opposition to voting for
the Union during a series of three or nore neetings. In view of these
facts, | find that the Enpl oyer was abl e to wage an intensive propaganda

canpai gn prior to the el ection,
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and the renoval of the one |eaflet had only a de mnims offset.
Empl oyer' s contention that the chart or the leaflet was critical to the
canpai gn was unconvi nci ng.

Snmlarly, I amunconvinced that the removal of the leaflet deprived
the Enpl oyer of his last chance to communicate with the workers before the
el ection. None of the Board agents present at the el ection were advi sed of
the problemwith the leaflet. Even though tine problens existed, if the
Enpl oyer deened the | eafl et to have such paranount inportance, as is clained,
there was sufficient tine between the tine Oaner-Enpl oyer Tom Ki t ayana | ear ned
of the mssing leaflets at 8:30 aam and the election at 10:00 a.m to nake
addi ti onal copies on the Enpl oyer's copyi ng nachi ne from copi es not
distributed. Alternatively, M. K tayana coul d have called a neeting of
enpl oyees when he di scovered the |eafl ets mssing, and the |eaflet coul d have
been read to the assenbl ed workers. The Enpl oyer's mstaken belief that the
Nati onal Labor Relations Board rule barring certain canpai gning wthin 24
hours of an election applied to the ALR3 is no excuse. Dunlao Nursery, 4 ALRB

No. 9 (1976).

In contrast to the Enployer's failure to showinterference inits
el ection canpai gn by the Uhion or its agents, there was undi sputed evi dence
that the 2npl oyer attenpted to interfere wth the Uhion' s canpaign. denente
Gonmez, who acted as an observer for the Uhion during the el ection, testified

that TomK tayama said he would call the Inmmgration Service and fire workers

if the Union wen the election. Gomez further testified that a supervisor,

described only as "Trini" offered himnoney to oppose the Uhion.



Sncel find that neither the Uhion or its agents interferred with the
Enpl oyer’ s canpai gn by renoving the | eafl ets, and further that such renoval
did not affect the outcone of the election, | recormend that this objection be
di sm ssed.

RECOMMENDATI ON

Based en the foregoing findings of fact, analysis and conclusions , | rec
cormend that the Laborers' International Union, Local 304, AFL-AC be
certified as the excl usive col |l ective bargai ning agent of all agricultural
workers of the Enployer in the Sate of CGalifornia.

Dat ed: Septenber 19, 1979.

"RICHARD M DCOTCROFE
Adm ni strative Law O ficer
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